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CHAPTER  XL 

PROFESSIONAL  RESPONSIBILITY 


(a)  Introduction 


In  this  Chapter,  we  will  take  a  very  brief  glance  at  material  that 
could  and  in  many  places,  would,  constitute  the  framework  for  a  separate 
course  on  "The  Legal  Profession".  The  materials  are  necessarily 
skeletal,  and  are  tailored  to  raise  the  issues  in  the  context  of  real 
estate  transactions,  so  far  as  it  is  possible  to  do.  Problems  of  the 
professional  responsibility  of  lawyers,  of  the  appropriate  bounds  of 
the  lawyers'  monopoly,  of  informed  access  to  and  choice  of  legal 
services,  and  of  the  response  of  lawyers,  legislators,  regulators  and 
others  to  such  difficult  issues  are  raised  in  the  Chapter.  The 
resolution  of  these  problems  in  a  manner  acceptable  to  you  personally 
is  a  challenge  that  should  face  you  forever. 


Pirsig  and  Kirwin,  Cases  and  Materials  on  Professional 
Responsibility  (3rd  ed. ,  1976)  at  p.  3. 


1.  MEANING  OF  “PROFESSION” 


WADE,  PUBLIC  RESPONSIBILITIES  OF  THE 
LEARNED  PROFESSIONS 

1!  1  La.L.Kcv.  KU)  (1!*50). 


What  do  we  mean  when  we  speak  of  the  learned  professions?  Or¬ 
dinarily,  we  think  we  are  referring  to  certain  common  callings  of  a 
traditionally  dignified  character.  We  think  of  law,  medicine,  the  min¬ 
istry  and  teaching.  The  concept  of  learned  professions  developed  dur¬ 
ing  the  Middle  Ages.  It  came  in  with  the  rise  of  the  univer.-  ities. 
They  had  a  faculty  of  arts,  and  a  faculty  of  theology,  law  and  medi¬ 
cine.  Teachers,  church  officials,  lawyers,  and  physicians  receiver  pro¬ 
longed  formal  training,  and  after  they  had  completed  this  training 
they  constituted  a  class  apart.  Since  that  time,  there  has  been  a  con¬ 
sistent  viewpoint  that  training  is  necessary  to  admission  to  a  learned 
profession,  and  that  the  professions  are  based  on  an  intellectual  tech¬ 
nique.  Sometimes  this  training  is  prescribed  by  the  state.  The  state 
licenses  the  admission  to  the  particular  learned  professions — all,  that 
is,  except  ministers,  for  reasons  which  are  obvious.  •  •  •  State 

licensing  has  come  about  gradually  through  standards  set  up  by  pro¬ 
fessional  organizations. 


This  suggests  a  second  attribute  of  the  learned  professions  or¬ 
ganization.  In  the  beginning  these  organizations  or  associations  were 


1681 


In  1949  there  was  an  important  enactment  by  12  &  13  Geo. 
VI,  c.  21,  s.  1(1) (b).  It  was  provided  thereby  that  any  enact¬ 
ment  conferring  “any  right,  privilege  or  exemption  by  reference 
to  a  person’s  being  a  conveyancer  ...”  ceased  to  have  any 
effect. 

I  direct  attention  to  the  fact  that  there  are  many  reported 
cases  in  the  nineteenth  century  in  which  the  question  of  the 
liability  of  an  attorney  or  solicitor  in  matters  of  conveyancing 
was  considered.  Thus  he  has  been  held  liable  for  not  investi¬ 
gating  title;  for  not  making  proper  searches  for  encumbrances; 
for  careless  examination  of  the  abstract;  for  omitting  to  ascer¬ 
tain  that  a  third  party  had  an  equitable  charge  on  land  (see 
Poley’s  Law  of  Solicitors,  1897,  pp.  196  et  seq.). 

My  opinion  is  that  the  appellant  was  properly  convicted  on 
both  charges  against  him.  The  order  made  by  the  learned  judge 
in  the  Court  below  was  right  and  this  appeal  should,  accord¬ 
ingly,  be  dismissed. 


Appeal  dismissed. 


NOTE: 


In  Ontario,  unauthorized  practice  is  not  a  burning  current  problem 
Certainly  individuals  who  are  not  lawyers  do  conveyancing  work;  their 
existence  may  be  a  danger  to  their  customers  and  for  this  reason  alone 
cannot  be  ignored,  but  they  are  not  strong,  focussed  competition  for 
lawyers  and,  the  control  of  conveyancing  by  lawyers  has  not  been  a 
topic  of  much  public  debate.  In  England  and  in  the  United  States  the 
story  is  different.  In  England  there  has  recently  been  much  fuss 
about  the  monopoly,  and  fees  and  incomes.  This  fuss  is  a  tangle  of 
many  threads,  including  inflation,  a  general  state  concern  about 
professional  incomes,  newspaper  and  Parliamentary  debate,  attempts  by 
lawyers  to  raise  tariffs  and  prevent  tariff  cutting,  and  the  establish¬ 
ment  of  one  large  conveyancing  service  -  The  Harrow  Homeowners  Society. 
Attempts  by  the  Law  Society  to  stop  this  organization  have  continued 
for  about  five  years.  In  the  United  States,  the  title  insurance 
companies  have  acquired  substantial  and  increasing  control  over  the 
conveyancing  process.  Judgments  about  these  events  are  difficult  to 
make,  and  depend  upon  an  accumulation  of  experience  and  facts  that 
outsiders  cannot  easily  acquire,  and  probably  cannot  acquire  at  all 
solely  from  the  published  material.  It  may  be,  however,  proper  to  ask 
whether  there  are  suggestions  for  lessons  to  be  learned. 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/realestatetransa06reit 


NOTE: 
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Recall  (or  re-read),  the  material  on  legal  fees  at  pages  42-50 
of  Volume  I,  above.  What  concerns  should  the  legal  profession  have 
about  providing  consumers  with  the  most  informed  choice  possible  of  legal 
services  available  to  them?  How  well  are  existing  procedures  working? 
What  reform  measures  are  desirable? 


Law  Society  of  Upper  Canada,  Professional  Conduct  Handbook, 
(p.  1660  above),  at  p.  69. 

Ruling  3 1 

TARIFF  OF  FEES 

The  following  statement  of  policy  was  proposed  by  the 
Discipline  Committee  and  was  adopted  by  Convocation  in 
October  1957: 

1.  That  it  is  ethical  for  County  Law  Associations  to  es¬ 
tablish  a  tar: If  of  fees  : 

2.  1  hat  an  inf.exiba*  tanlf  w  hich  does  not  in  itself  allow 
lor  de\  iation  in  proper  cases,  should  be  discouraged  ; 

•L  That  the  Discipline  Committee  is  not  prepared  to  re¬ 
commend  enactment  of  any  rule  providing  that  a 
mere  breach  of  a  lanlF  is  in  itself  a  disciplinarv  of¬ 
fence  : 

4.  That  holding  himself  out  or  allowing  him-elf  to  be 
held  out  as  ore-pared  to  do  professional  business  at 
lees  less  than  the  appropriate  scale  prevailing  in  the 
area  in  whier.  he  practises,  is  unprofessional  conducti¬ 
on  the  part  of  a  solicitor; 

5.  1  hat  :t  is  tic  practicable  lor  the  Discipline  Committee 
in  the  first  instance  to  investigate  alleged  breaches  of 
the  principle  set  out  in  paragraph  1,  but  that  such 
breaches  should  first  be  investigated  by  the  local  as¬ 
sociation,  which  in  its  discretion  could  make  a  report, 
to  the  Discipline  Committee  setting  out  the  facts  as¬ 
certained  bv  the  Association. 
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NOTE: 


The  Ontario  Law  Reform  Commission  in  a  Report  made  in  1969,  "A 
Report  on  the  Limitation  of  Actions",  made  recommendations  about 
the  problems  presented  by  Schwebel  v.  Telekes.  The  Attorney  General 
has  responded  to  them  recently  in  a  Discussion  Paper  on  a  Proposed 
New  Limitations  Act: 

(a)  I  luii1  should  ho  an  extension  procedure  where  the  plaintifl  is  not  aware  that 
lie  has  a  cause  ol  action ; 

(b)  The  extension  procedure  should  only  he  applicable  to: 

(i)  Personal  injury  actions, 

(ii)  Property  damage  actions, 

(iii)  Professional  negligence  actions  not  covered  by  (i)  and  (ii); 

(e)  The  extension  should  be  granted  where  a  potential  plaintiff  was  unaware  of 
material  facts  which,  if  he  were  a  reasonable  person  know  ing  those  facts  and 
having  obtained  appropriate  adviee  with  respect  to  them,  would  have  been  of 
a  decisive  character  in  determining  that  he  had  an  action, 

(i)  which  would  have  a  reasonable  prospect  of  succeeding,  and 

(ii)  result  in  the  award  of  damages  sufficient  to  justify  bringing  it ; 

(d)  Applications  for  extension  should  be  made  to  the  court  which  would  have 
jurisdiction  over  the  action  and  should  be  required  to  be  made  within  twelve 
months  from  the  time  the  potential  plaintiff  became  aware  of  the  relevant 
material  facts; 

(e)  Notice  of  such  an  application  should  be  served  on  the  potential  defendant 

There  is  general  agreement  among  Canadian  jurisdictions  that  there 
should  be  provision  lor  eases  where  the  plaintiff  is  not  aware  that  he  has  a 
cause  of  action  and  that  the  extension  procedure  should  be  limited  to  per¬ 
sonal  injury  actions,  property  damage  actions,  and  professional  negligence 
actions.  The  model  for  t tie  type  of  extension  provision  recommended  by  the 
Ontario  Law  Reform  Commission  is  the  English  Limitation  Act.  6.?.  This  is 
an  extension  provision  which  requires  that  a  motion  to  extend  be  heard  by 
the  court.  The  English  Law  Commission  recently  reported  that  the  existing 
1%3  provision  does  not  operate  successfully  and  recommended  its  repeal  In 
1%N  the  Alberta  Uniformity  Commissioners  in  a  report  to  the  Uniform  L.aw 
Conference  rejected  the  English  legislation.  After  considering  the  English 
Act  of  1%3  and  its  application  as  reflected  in  the  recited  cases,  the  Com¬ 
missioners  concluded : 

In  our  opinion,  it  will  be  more  satisfactory  to  include  a  section  analogous  to  the 
concealed  fraud  section  so  as  to  provide  that  in  cases  of  bodily  damages, 
properly  damage  and  professional  negligence,  time  shall  begin  to  run  when  the 
plaint  ill  has  discovered  the  damage  (or  perhaps  when  he  reasonably  could  have 
discovered  it ). 

The  approach  of  the  Alberta  Commissioners  has  found  favour  in  the  British 
Columbia  Report  and  with  great  elaboiaiion  is  found  in  the  British  Columbia 
legislation  of  1975.  The  simplicity  of  the  Alberta  approach  was  enticing  to  the 
Ontario  Reform  Law  Commission  (Ontario  Report  p.  1 08),  although  not 
recommended  by  it.  We  believe  the  Alberta  Commissioners  were  right  and 
rather  than  provide  for  an  extension  procedure  have  included  the  absence  of 
knowledge  situation  with  the  general  provision  dealing  with  the  post¬ 
ponement  of  time  in  fraud  and  mistake  cases.  These  are  sections  6(3)  to  sec¬ 
tion  6(b)  inclusive  of  the  Draft  Proposed  Act. 
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Expert  evidence  was  given  by  two  highly-qualified  solicitors 
with  extensive  experience  in  real  estate  matters  and  I  am 
most  impressed  with  their  qualifications.  Mr.  Charles  F. 
Scott,  Q.C.,  testified  that  the  inclusion  of  the  warranty  as  to 
the  three  rents  in  the  offer  to  purchase  would  have  caused 
any  efficient  solicitor  to  be  concerned  as  to  whether  the  use 
indicated  by  that  paragraph  was  a  permitted  use,  having 
regard  to  existing  restrictive  building  and  zoning  by-laws. 
However,  Mr.  Scott  was  unable  tt>  state  whether  as  a  matter 
of  general  practice  solicitors  in  Ottawa  would  nave  checked 
the  zoning  under  similar  circumstances  in  1969. 

On  the  other  hand,  Mr.  Donald  Affleck,  Q.C.,  testified  that 
the  standard  practice  of  a  reasonably  competent  solicitor  was 
not  to  check  the  zoning  of  the  property  if  he  was  retained 
after  the  offer  to  purchase  had  already  been  executed.  He 
was  of  the  opinion  that  zoning  would  only  be  looked  into  if 
the  offer  contained  a  condition  as  to  the  nature  of  zoning.  It 
was  his  usual  practice  to  consult  By-law  AZ-64,  but  he  would 
not  have  done  so  in  this  case. 

Thus  it  appears  that  there  are  two  schools  of  thought  as 
to  whether  Young  should  have  inquired  as  to  the  zoning  of 
the  property  in  carrying  out  his  contractual  duties  and  in 
exercising  the  degree  of  skill  required  of  him.  In  cases  such 
as  this  one,  it  is  always  difficult  to  determine  whether  a 
solicitor  has  simply  made  an  error  in  judgment  or  has  been 
negligent  in  the  performance  of  his  duties. 

In  the  circumstances,  I  would  hold  that  Young  was  not 
negligent  in  the  performance  of  his  contractual  duties. 

In  the  result,  the  action  is  dismissed,  and  in  the  peculiar 
circumstances  of  this  case,  without  costs. 

Action  dismissed. 


NOTE: 


A  thorough  review  of  cases  considering  the  standard  of  care 
and  competence  required  of  a  lawyer  who  wishes  to  avoid  civil 
liability  can  be  found  in  Major  v.  Buchanan  (1976),  9  O.R.  (2d) 
491  (H. Ct . )  . 


